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RECENT CASES 289 

Duty of Care — Misfeasance and Nonfeasance — Moral Duty. — 
The plaintiff, intending to become a passenger, jumped upon the step of a 
closed, vestibuled car of a moving train and clung to the handbars. Later the 
attention of the conductor was called to the plaintiff's condition, but he did 
not open the door and the plaintiff finally dropped off from exhaustion. He 
now sues the conductor and the railway company for his resultant injuries. 
Held, that he may take judgment against both. Southern Ry. Co. v. Sewett, 90 
S. E. 94 (Ga.). 

As the plaintiff had not put himself in the proper place for the carriage of 
passengers, it would seem that he was a trespasser and not a passenger. Merrill 
v. Eastern R. Co., 139 Mass. 238, 1 N. E. 548; Illinois Central R. Co. v. O'Keefe, 
168 111. 115, 48 N. E. 294. The court then decides that the conduct of the de- 
fendants was misfeasance. As the train was moving when boarded by the 
plaintiff and its motion did not throw him off, it is difficult to find any action 
by the defendants, after the plaintiff was seen, which caused the accident. 
The only basis of liability would seem to be a nonfeasance. But there is no 
legal duty to act, except such as may arise from legal relations. See James Barr 
Ames, "Lawand Morals," 22 Harv. L. Rev. 97, 111-13. However, some courts, 
while ostensibly recognizing this rule, have, in effect, imposed affirmative duties 
where no relation existed. Thus, where one had made a gratuitous promise to 
effect the cancellation of an insurance policy, but did not take steps to do so, he 
was held liable for the resultant loss, the court calling his conduct misfeasance. 
Condon v. Exton-Hall Brokerage & Vessel Agency, 80 Misc. 369, 142 N. Y. Supp. 
548. Again, under the guise of estoppel, an affirmative duty has been placed 
upon the apparent maker of a forged note to warn parties, relying on his ap- 
parent credit, of the forgery. Urquhart v. Bank of Scotland, 9 Scot. L. R. 508; 
Eiving v. Dominion Bank, 35 Can. Sup. Ct. 133. See 26 Harv. L. Rev. 349. 
It has been suggested that a legal duty should be imposed to take positive steps 
to remove a peril innocently created or to mitigate an injury innocently caused. 
See F. H. Bohlen, "The Moral Duty to aid Others as a Basis of Tort Liability," 
56 U. of Pa. L. Rev. 217. In the principal case the conductor had, without 
fault, contributed to the dangerous situation by increasing the speed of the 
train. Accordingly, under this theory he would be under a duty to aid the 
plaintiff. And as this duty arose out of the employment, by the speeding up of 
the train, the railroad may well be liable for its breach. But if, after all, the 
duty is simply one of assistance whenever ethical standards demand it, the 
conductor seems to owe it as a human being merely, and not as a servant of the 
railroad. It would seem that the imposition of affirmative duties is more prop- 
erly the function of legislation than of judicial decision. If, however, the courts 
contemplate the incorporation of moral duty into the law, it is advisable that 
they do so openly, and that its extent and limitations be clearly defined. 

Ecclesiastical Law — How Far Adopted in the United States — 
Legal Separation. — In a suit for absolute divorce, the lower court decreed 
a legal separation. A statute empowered the court to grant divorce from the 
bonds of matrimony, but made no provision for a legal separation. On appeal, 
held, that the ecclesiastical law, allowing divorce from bed and board, was not 
adopted as part of the common law. Hodges v. Hodges, 159 Pac. (N. M.) 1007. 

For discussion of this case, see Notes, p. 283. 

Equity — Receiver — Jurisdiction to Appoint a Receiver when Such 
Appointment is the Sole Object of the Suit. — An individual with 
assets of about $70,000,000, chiefly in land, and liabilities of $22,000,000, of 
which $15,000,000 was secured, and $7,000,000 unsecured, became financially 
embarrassed for ready money to meet his obligations. Two of the unsecured 
creditors brought suit for a receiver, alleging the above faicts and that, if the 



